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ACTIONS AGAINST UNINCORPORATED 
ASSOCIATIONS 


By DONALD C. McMULLEN of the Tampa Bar 


A promissory note, given by a fraternal organization, was placed in my hands for 
collection. It was signed in the name of the organization, after which were the signa- 
tures of four persons, followed by the word “Trustees.” 


Immediately the question presented itself to my mind, “Who is liable?” 


The heads under which one would naturally look for the applicable law are “Ageney” 
and “Associations.” 


I thought I knew the general rule to be that one who contracts in a representative 
character must bind a principal or he binds himself; and that unincorporated associations 


of a fraternal, social or religious character are nonexistent entitles, and, therefore, cannot 
contract, sue or be sued in name, as legal entities. 


The first authority examined was I. W. Phillips & Co. v. Hall, 99 Fla. 1926, 128 
So. 635. In this case action was brought upon a note signed “Board of Trustees of Meth- 
odist Episcopal Church South, LaBelle, Fla.” opposite which were the following names: 
F. Watts Hall, Wesley C. Richards, R. H. Magill, Joe M. Bryan, Trustee, E. M. O’Bannon. 
The trustees were sued individually and the Supreme Court, in reversing the lower court 
and upholding their liability, said: 


“We cannot presume that the parties who signed the note in the 
instant case did not contemplate the creation of a legal obligation, 
capable of enforcement, and, if the obligation does not bind the Meth- 
odist Episcopal Church South, LaBelle, Fla. as a legal entity, the lia- 
bility must rest on the individuals who actually participated in the 
making of the contract.” 


The next case was that of Henry Pilcher’s Sons v. Martin, et al, 102 Fla. 672, : 
136 So. 386. In this case action was brought on a note signed “The Board of Stewards, 
Clearwater M. E. Church, By A. G. MeQuagge, See. to the Board.” The stewards were 


sued individually, and the Supreme Court in affirming the lower court, and denying their 
liability, said : 


“There is a distinction between the liability of one who signs a 
note as an official of an unincorporated church organization, who by 
signing such note becomes personally liable for the payment thereof, 
and the liability of one who signs a note in the name of an official 
board of such unincorporated church organization, in which latter case 
the execution binds no one in any capacity.” 


In the ease of Hunt, et al, v. Adams, et al, 111 Fla. 164, 149 So. 24, the contract 
on behalf of the First Methodist Church of Tampa was signed “First Methodist Church eee 
Building Com. W. A. Adams, Chm. Attest: R. H. Wester, Seey.” The members of the Ee Ree: 
Building Committee were made defendants to the suit, and the Supreme Court in affirm- 
ing the lower court, and denying liability say : 
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“ * * * the rule imposing personal liability upon one who assumes 
to contract as agent for a principal having no legal existence does not 
apply where the third person has knowledge of the non-cxistence of the 
principal, Neither does it apply where it is understood either that the 
agent shall not be held, or where contractee, with knowledge of the 
facts, extends credit to supposed principal, or where it appears that 
it was understood that agents liability should be limited to a fund held 
by him for purposes of his agency.” 


In the case of Forsberg, et al, v. Zehm, 143 S8.E. 284, 61 A.L.R. 232, the Supreme 
Court of Virginia held a music committee personally liable on a contract made in the 
name of the Ghent Methodist Episcopal Church South in which the promise to pay for 
the services of a director of music was specifically made the obligation of the church, 
but the contract was signed by the committee. 


While other denominations appear from the reported cases not to have eseaped the 
meshes of the law, in Florida at least, the Methodists seem to have furnished the facts 
necessary to call forth the conclusions of law applicable to certain features of liability 
on contracts of unincorporated associations. 


A voluntary unincorporated association has no existence as a legal entity, but the 
members “are jointly and severally liable as principals on contracts made by, for or in 
the name of, the association for the purpose of promoting its objects, to which they have 
given their assent or subsequent ratification.” 4 Am. Jur., Associations and Clubs, 
Sees. 40-1. 


In Johnston v. Albritton, 101 Fla. 1285, 134 So. 563, where it was sought to hold the 
Brotherhood of Locomotive Engineers in an action to which only a few members were made 
parties, the Supreme Court say: 


“ * * * service on one member would no more bring the associa- 


tion into court, than service on a_ stockholder would bring in a 
corporation.” 


If, as stated in the case of Hunt v. Adams, the rule imposing personal liability does 
not apply when the other party has knowledge that the principal is not a legal entity, 
and if only the members of such nonexistent legal entity who assent to or ratify a con- 
tract are bound thereby, and if all the members of such nonexistent legal entity must be 
made defendants to a suit and served with process, it calls for exceeding care when one 
is contracting with an unincorporated association. It is assumed that the absence of 
personal liability referred to in Hunt v. Adams is that of the committee, agent, or agents 
acting on behalf of the association, and not of the membership of the association. It is 
not clear just what might be the liability of the members of a governing board of such an 
association, who assume to contract on their own initiative on its behalf, when the other 
party to the contract knows that the association is nonexistent as a legal entity. It may 
be that they would be exempt as members of a board or committee, but liable as members 
of the association who assented to the contract. 


Two difficulties of considerable magnitude confronting one who seeks to enforce a 
contract with such an association are, first, the fact that an action may require that 
several hundred parties be made defendants, entailing prohibitive costs, and, second, 
ascertaining which of the membership assented to or acquiesced in the contract, as only 
those are bound. 


It would appear that some legislation, similar to the provision for class representa- 
tion in the Chancery Act, or to legislation in other states, shouid be enacted to enable 
one holding a legal claim against an unincorporated association to bring action against 
such association and obtain a judgment that would bind its assets. The necessity for such 
legislation in Florida is commented on in a note in 79 A.L.R 306. 
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CERTAIN DEFECTS IN OUR PROBATE LAWS 
By JOHN W. BULL ef the Tampa Bur 


An actual recent experience has prompted me to call to the attention of the members 
of the Bar in Florida certain defects and deficiencies in the statutes governing our 
probate procedure, in hope that they may be recognized and remedied by our next legis- 
lature, 


THE PROBATE ACT of 1933, in Section (61) thereof provides the sole method 
of proof of wills, consisting not only of those exeeuted by the testator since the effective 
date of said Act, to-wit at 12:01 o’clock A. M. Eastern Standard Time, October 1, 1933, 
but also of Wills executed prior to that date; and the procedure for proof of all such 
Wills, thereing prescribed, applies to the estates of all decedents dying thereafter having 
their domicile in the State of Florida at the time of death. Seetion 61 of said Act 
provides as follows: 


PROOF OF WILLS.—Last Wills and Testaments may be «dmitted to probate upon 
the oath of any attesting witness, taken before the County Judge or before a commissioner 
as provided in this act. 


When a Will is offered for probate, if it appears to the court that the attesting 
witnesses have gone to parts unknown or are dead or have, after its execution, become 
incompetent, or their testimony cannot be obtained within a reasonable time, it may be 
admitted to probate upon the oath, taken as above, of the executor, whether interested 
in the estate or not, or of any person having no interest in the estate under the Will, 


that he verily believes the writing exhibited to be the true last will and testament of the 
deceased. 


It will be noted that, although the statute in effect before the passage of the probate 
act of 1933, to-wit, Section 5462, Compiled General Laws of Florida of 1927, provided 
that a will was valid for the purpose of disposing of personal property without there 
being any attesting witnesses to the signature of the testator, the Probate Act of 1933 
makes no provision for the proving of such a will, good as to personal property, executed 
by the testator prior to the effective date of the Probate Act, but who died subsequent to 
said date, although Section 8, sub-section (d) of the Probate Act, provides that a Wi'l 
executed by a resident of this State, prior to the time said Act took effcet, is valid if 
executed according to the laws of this State in force at the t'me of its execution. Under 
Section 61 of the Probate Act, Wills may be admitted to probate upon the oath of any 
attesting witness; or, if it appears to the court that the attesting witnesses have gone to 
parts unknown, or are dead, or have, after its exeeution, become incompetent, or their 
testimony cannot be obtained within a reasonable time, it may be admitted to probate 
upon the oath taken before the County Judge or before a Commissioner, as provided in 
said Act, of the executor, whether interested in the estate or not, or of any person having 
no interest in the estate under the Will, that he verily believes the writ'ng exhibited to be 
the true Last Will and Testament of the deceased. 


Query : How is such a Will as I have mentioned to be proven, there being no attesting 
witnesses ? 


Or, taking another case, which is precisely the one 1 had, where, although there were 
two attesting witnesses to both the Will and the codicil, there was no attestation clause to 
either of said documents, and none of said witnesses thereto, by reason of forgetfulness, 
and the lapse of many years since the execution of said Will and codicil by the testator, 
could remember definitely or swear that the testator signed the Will or Codicil in the 
presence of said attesting witnesses, and none of them could remember definitely, or 
swear, that the testator published said documents as being his last Will and Testament 
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and Codicil, and none of them could swear that they verily believed said last Will and 
Codicil to be the last Will and Codicil of the testator, although one of said attesting wit- 
nesses to said Wiil and one of said attesting witnesses to said Codicil was familiar with 
the hand-writing of the testator, and was willing to swear that the signature to the docu- 
ments was in the hand-writing of the testator. The facts were also that the said attesting 
witnesses were available and none of them had gone to parts unknown; and none of them 
was dead; and none of them had become incompetent (if incompetent means insane) ; nor 
was it a case where the testimony of the attesting witnesses could not be obtained within 
a reasonable time; therefore the situation did not exist, as prescribed by the statute, that 
allowed the Will to be admitted to probate upon the oath of the Executor, or of any person 
having no interest in the estate under the Will, that he verily believed the writing exhibited 
to be the Last Will and Testament of the deceased, as provided in Section 61 of the 
Probate Act. 


We were forced to the expedient of having the County Judge enter an order reciting 
that said attesting witnesses had become incompetent, by reason of lapse of memory, to 
testify that said Testator had signed the Will and Codicil in their presence, and that said 
Will and Codicil were admitted to probate upon the affidavit of a disinterested person 
who was familiar with the handwriting of the testator, and that the signature thereto was 
in the testator’s hand-writing, and that said Will and Codicil were found by said person 
among the valuable papers of the decedent in the safety deposit box of the decedent in 
the bank with which said disinterested person was connected. We find ample legal 
authorities holding that in such instances, where it is not otherwise provided by statute, 
such procedure was proper; but the wording of Section 61 of our Probate Act is so 
inelastic and restrictive as to raise some doubt as to its meaning; so, in order to avoid all 
question of doubt as to whether the testator did actually sign said Will and Codieil, and, 
also, in order to make the proof of said Will good, at least as to personal property, of 
which the bulk of the estate consisted, we had one of the attesting witnesses to the Will 
and Codicil, respectively, execute affidavits as to their familiarity with the hand-writing 
of the decedent, and to the effect that said hand-writing was that of the testator, and filed 
said affidavits with the County Judge, whereupon he entered an order confirming the 
probate of the Will and Codicil nune pro tune as of the date of their admission to probate 
upon the affidavit of the disinterested person. 


In my opinion, the word “incompetent” as used in Section 61 of the probate act may 
properly be construed as meaning, not necessarily insane, but as having lack of ability, 
legal qualifications, or fitness to discharge the required duty as such attesting witness, or 
inability on his part by reason of old age, disease, weakness of mind, forgetfulness or 
indistinct recollection to testify as such witness and prove the execution of said Will by 
the decedent, however, the usually accepted meaning of said term is that of being insane; 
but our statute should be amended so as to make it sufficiently elastic to cover all con- 
ceivable situations such as the one with which we were confronted in this instance where 
there was no attestation clause either to the Will or the Codicil by which the memory of 
the attesting witness could be refreshed and made definite or from which the presumption 
of legal execution would have arisen. 


Now, as to Chapter 19671 of the Acts of 1939, which became effective on June 12, 
1939, and applies to the estate of every person dying since that date having his domicile 
in the State of Florida, I wish to call attention to a glaring defect and error in its pass- 
age, which, in my opinion, renders one of its provisions unconstitutional and void, or, at 
least, casts serious doubt upon its constitutionality and validity. 


This statute is an amendment of Section 83 of the probate Act of 1933, and applies 
to the appointment of a non-resident personal representative of a decedent domiciled in 
Florida. Section 83 of the probate act, before said amendment, provided that non- 
residents, if residing in the United States, may be appointed personal representatives 
upon the same terms and conditions, and subject to the same rules and restrictions, as 
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residents of this state, provided, however, that every such non-resident, before the issu- 
ance of letters, have his residence and post office address recorded with the County Judge 
and designate in writing, to be filed in the office of the County Judge, some resident of 
the county of probate as his agent or attorney for service of process, whose name, resi- 
dence and post office address shall also be likewise recorded; and also made similar re- 
quirements of a resident personal representative upon removing his residence from the 
State of Florida. Chapter 19671 of the Acts of 1939 amending said Section 83 of the 
Probate Act is much more drastic in its provisions and requirements as to the appointment 
of non-resident personal representatives, and provides that, among other things, such non- 
resident personal representative of a decedent domiciled in Fiorida at the time of his 
death must be an “heir at law” of the decedent except in certain instances therein men- 
tioned. This term “heir at law” is defined in Section (3) of the Probate Act of 1933 as 
having the same meaning as “next of kin.” Paragraph “E” of said Section (1) of said 
act of 1939 provides as follows: 


“Any person who is a citizen of the United States of America and 
resides in any part thereof other than the State of Florida, and who is 
a spouse, father, mother, child, brother or sister of a decedent hereto- 
fore or hereafter dying domiciled in Florida” 


may be appointed personal representative of a decedent dying domiciled in Florida; 
however, the title of said chapter 19671 of the Acts of 1939 is deceptive and misleading 
in its wording, in that it states therein that the provision of said Act shall not apply 
to any citizen of the United States of America, residing in Florida, who is the spouse, 
father, mother, child brother or sister of a decedent heretofore or hereafter dying domi- 
ciled in Florida, whereas the words “residing in Florida” as contained in the title of said 
Act should read “residing in any part thereof, other than the State of Florida.” Of 
course, this must be a mere typographical error in the enrolling of said Act upon its 
passage, but I wrote the Honorable R. A. Gray, Secretary of State and ealled his, atten- 
tion to this error as shown in the pamphlet form of said Act with which I have been 
furnished, and he replied to me under date of August 2nd, 1939 as follows: 


“Referring to your letter of August Ist, 1 have verified the printed 
copy of Chapter 19671 with the Enrolled Law on file in this offiee, and 
the only mistake in the printed copy is the first word in line thirteen of 
the title should be estate and not “estates.” As you know, I am not 
authorized to make any changes in the Enrolled Law and it will have 
to be published as Enrolled.” 


The Supreme Court of Florida held in the case of Jerome H. Sheip Company, et al 
v. Amos, State Comptroller, 130 Southern 699 as follows: 


“In determining whether or not the title of an Act of the legislature 
complies with the requirements of article 3, Sec. 16, of the Constitution, 
the Courts disregard mere verbal inaccuracies, resolve reasonable doubt 
in favor of validity, and hold generally that, in order to warrant con- 
demnation of an enactment for failure to comply with that requirement 
of the constitution, the violation must be substantial and plain.” 


However, the Supreme Court of Florida also held in the case of State, ex rel Munici- 
pal Bond and Investment Company, Inc. v. Knott 154 Southern 143, as follows: 


“Only when the title to an Act of the legislature is deceptive or mis- 
leading, as well as inartificial as an expression of the subject of the act, 
can a statute be declared unconstitutional on account of a violation 
of Section 16 of Article 3 of the Constitution of Florida.” 


Our Supreme Court has rendered many prior decisions, whieh I consider it unneces- 
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sary to mention, announcing the same principles of law applying to the construction of 
the constitutionality and validity of such a statute. 


In my opinion this defect and error in the title to said Act of 1939 is not merely 
inartificial as an expression of the subject matter of paragraph “E” of Section I of the 
Act but is deceptive and misleading, and there is grave doubt as to the constitutionality 
and validity of said paragraph “E” of said Section I of said Act. 


In the probate of the will and codicil hereinabove mentioned, we were confronted with 
this very situation. The testator was domiciled in Florida at the time of his death, and 
in his will and codicil named his nephew, who was a non-resident of Florida, and a resi- 
dent of the State of Iowa, as executor of his will. We were compelled to conclude that 
said non-resident nephew of the decedent was disqualified to act as executor of said will 
because the decedent’s sister, who was also a non-resident of Florida and resident of the 
State of Iowa, was the sole heir at law and next of kin of the decedent, and was the only 
person who was qualified under the provision of paragraph “E” Section 1 of the Acts 
of 1939, to be appointed as personal representative of the decedent, and we therefore had 
her appointed by the County Judge’s Court of Hillsborough County as administratrix 
cum testamento annexo of said estate. However, we are still confronted with the ques- 
tion as to whether or not her appointment is vaild, owing to the deceptive and misleading 
wording of the title of said Act; but, under the principle often announced by our Supreme 
Court that a statute is constitutional until such time as it is declared to be unconstitu- 
tional by the Supreme Court, it is our opinion that said administratrix eum testamento 
annexo is the duly appointed personal representative of the decedent to act as such per- 
sonal representative until such time as said provisions of said statute is declared invalid 
and unconstitutional. 


One of the most dangerous and unfair probate statutes which we have in Florida is 
Chapter No. 16992 of the Acts of 1935 relating to the administration of estates, and pro- 
viding upon what conditions no administration therein shall be necessary. Although the 
weight of authority, in the United States, seems to be that, in view of the fact that the 
administration of an estate is a proceeding in rem, no notice of application for an order 
of the Probate Court to dispense with administration is necessary, we have often found 
that most of the attorneys are of the opinion that this Act is unconstitutional, especially 
because of its failure to require such notice, which, in their opinion, violates the “due 
process” clause of the constitution, and we have as yet failed to find any attorneys for 
any of the banks of the state who will pass a title to real estate, or allow the heirs of a 
decedent to withdraw funds of the estate from any bank, upon the authority of an order 
of the County Judge based upon said statute. In my opinion, this statute should be 
amended so as to provide at least for publication of a notice of application to the County 
Judge for an order dispensing with administration upon an estate, or same should be 
repealed. 
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ELEMENTS DETERMINING ATTORNEY’S FEES 


IN THE CIVIL COURT OF RECORD, 
IN AND FOR DADE COUNTY, FLORIDA. 


ABE ARONOVITZ and E. MAX GOLDSTEIN, ) 
a partnership doing business as ) 
ARONOVITZ & GOLDSTEIN, ) 
Plaintiffs, ) 

-Vs- ) 

ABE WALLERSTEIN and RACHEL WALLERSTEIN, ) 
his wife, ) 
Defendants. ) 


Miami, Florida 
Monday, October 30, 1939 


The above entitled case came on for trial before Hon. Ross Williams, Judge of the 
above styled Court, and a jury, in the Civil Court of Record Court Room, beginning at 
10:45 a. m., pursuant to notice. 

APPEARANCES: 
Edward P. White, Esq., 
and 
EK. Max Goldstein, Esq., 
on behalf of Plaintiffs. 
Aaron M. Kanner, Esq., 
on behalf of Defendants. 


EXCERPT FROM PROCEEDINGS 


The witness (Frank O. Spain): In my opinion, a fee of $5,000 would be entirely 
reasonable. 


I don’t know whether you gentlemen have served on juries of this kind before. Per- 
haps you have and perhaps you have not. I believe, in testifying as to the reasonable- 
ness of attorneys’ fees, that I owe you an explanation of why I arrive at that figure. 

The practice of law is one of the most skilled and technical of all professions. It 
takes a great deal of time, effort and money to prepare one’s self for the practice of law. 
It takes a great deal more of time, study and effort, after one has been admitted to prae- 
tice, to make one’s self skilled in the law. 


There are two kinds of law practices: There is a lawyer who practices what we 
might say “by ear”, and there is the lawyer who practices by the sweat of his brow—by 
the latter I mean the lawyer who does not give snap judgments, who does not assume 
things he does not actually know, who prepares his cases according to the law as it is 
laid down in the statutes and by the courts, and not according to the way he thinks it 
ought to be. He is the kind of lawyer who, when he goes into court, has prepared his 
client’s ease to the very best of his ability, not merely from the knowledge he has in his 
own mind involving the principles of law in the litigation, but what, from painstaking 
research, he has found that others more learned than he have had to say, and have decided 
about that particular question of law. 


Therefore, in guaging what I consider a reasonable attorney’s fee in any given case, 
I take into consideration the type of lawyer who has handled the litigation. I hesitate 
to testify as to the reasonableness of attorney’s fee for any attorney or firm of attorneys 
with whom I am not familiar, or if I do not know the caliber of their. work and the stand- 
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ard of their practice, because under such circumstances the setting of an attorney’s fee 
is more or less a matter of guesswork. 


Another thing that has to be taken into consideration in arriving at a fee,—a just 
and reasonable fee,—is the predicament in which the client finds himself at the time he 
seeks the advice and counsel of an attorney. Nobody comes to an attorney for services 
and advice unless he is in trouble. He can only be in two kinds of trouble: He is either 
about to lose his personal liberty or he is about to lose some of his property. In this 
instance the client who employed the firm of Aronovitz & Goldstein was in danger of 
losing some of his property. He went to that firm to see if they could advise how to 
prevent that catastrophy from happening. 


I happen to know the standard of work done by that law firm. I know it very well. 
I have never been associated with them in any ease, but I have been on the other side of 
litigation and I know the caliber of opponent they are. I know they do not practice 
law “by ear,” but come into court only after they have made an exhaustive study of the 
authorities dealing on the question involved. I have but to look at this brief that has 
been handed me to know the amount of work these attorneys must have devoted to the 
interest of their client. 


Lawyers do not go at a matter of that sort cold bloodedly, like the sale price of a 
piece of merchandise, but they put their hearts into the troubles of their clients; and when 
they do that, it just becomes not your case but “our” ease, and they work on it with that 
end in view. 


I can take this brief and show you just one portion of it, just one question of the 
many questions of law that were involved there—perhaps it is only half a page of cita- 
tions of authority—but in order to succinctly present to this court the holdings of various 
other courts on that particular question of law these gentlemen had to search many, many 
decision. The digest led them to think some might have been in point with the question 
on which they were searching, and after reading the case they found it was not. No 
doubt they searched many, many authorities before they found the ones they wanted, the 
one that would best serve their client’s interest. 

So in a matter of this kind when an attorney is asked what, in his expert opinion, 
is a reasonable fee and he says baldly, and without explanation, that a fee of $5,000 is 
reasonable, such sum, no doubt seems exhorbitant to a layman; but I tell you that it is 
not, because I know the amount of work that lay behind what these attorneys were able 
to do for their client. 


So many times it happens, just as it has happened in this case, from what I have 
been told, that a client, seeing the danger of losing his property, effects a settlement 
without the knowledge of the attorneys. Then he does not want to pay for the services 
that he requested of, and were rendered by, the attorneys, although such services were 
numerous and of great benefit. I make this statement to you gentlemen in explanation, 
not in extenuation, of my opinion that a fee of $5,000 is reasonable. It was not by virtue 
of anything the defendant did that he was able to effect a settlement whereby he obtained 
property of the value of $35,000. It was possible to effect such a settlement only because 
of the long, arduous and skillful labor his attorneys had performed in the litigation 
involving the property. It was through the efforts of the attorneys that the court was 
made to see it was proper to enter an injunction against the defendants prohibiting them 
from transferring or doing away with any of the property involved in the case. It was 
through the skill of these attorneys that they were held and bound by that decision. That 
was the pressure behind effecting a settlement, and behind that was all the work and labor 
these attorneys had done in this ease in order to bring it to that point. 


I hope you will exeuse me for making that long explanation, but I thought you were 
entitled to it, in view of the fact that I had said that I thought a fee of $5,000 was 
reasonable. 


Mr. White: Thank you, Mr Spain. 
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Editorials 


LAW SCHOOL CASE COMMENTS 


Last month we inserted a new department in the Journal—Law School 
Case Comments. These case comments are prepared by the students of 
the Law Schools of the Universities of Stetson, Florida and Miami, under 
supervision of faculty advisers, James R. Wilson of Stetson, James W. 
Day of Florida, and Lauffer T. Hayes of Miami. 


As an experiment it was originally agreed that these notes would 
appear in the Journals of November, February and May. However, the 
reception of this new department has been so favorable that I am asking 
faculty advisers if it would not be possible to have these comments carried 


in each issue of the Journal, even though the number of cases commented 
on be fewer in number. 


PLEASE ANSWER QUESTIONNAIRES 


James Booth, Chairman of the Committee on Legal Education and 
Admission to the Bar, on behalf of his committee recently sent to the mem- 
bers of the Association a questionnaire seeking to ascertain the opinion 
of the bar on certain questions relating to pre-legal and legal education. 


It was an effort to obtain a true picture of the bar’s opinion in order 
to guide the committee in its future recommendations and activities. A 
great deal of time and thought was given to the preparation of these 
questionnaires and it is highly necessary that the members of the bar 
answer them as thoughtfully. 


Please dig down on your desk and find this questionnaire, fill it out 
and return to Mr. Booth. 


ie 
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LEGAL INSTITUTES 
By D. H. REDFEARN, President 


The idea of holding legal institutes in each circuit in the state of Florida has been 
received with great enthusiasm by the members of the bar. The annual institute held on 
November 24th and 25th at Gainesville was an outstanding success. Approximately 250 
attended this institute, which was held without any cost to the Florida State Bar Associa- 
tion. The registration fees were sufficient to cover all the expenses. 


CIRCUIT INSTITUTES 


The Legai Institute Committee of the Florida State Bar Association has planned to 
hold institutes in every circuit in the state prior to the next annual meeting. Following 
is a list of the institutes scheduled and the places where the same will be held, the subjects 
selected by the various local bar associations, and the speakers : 


December 2, 1939, 12th Cireuit, Town Club, 228 First Street, Fort Myers; “Laws Per- 
taining to Married Women’s Rights in Florida,” John Murrell, Miami; “Service by Pub- 
lication,” J. M. Flowers, Miami. 


December 9, 5th Circuit, Silver Lake Country Club, Leesburg; “Chancery Pleading 
and Practice,” Edward McCarthy, Jr., Jacksonville; “The New Criminal Code,” Bart 
Riley, Miami. 


January 4, 1940, 2nd Cireuit, Waukulla Springs; “Trial of Negligence Cases,” 
Samuel Pasco, Pensacola; “Recent Changes in Bankruptey Law,” L. Earl Curry, Miami. 


January 5, Ist Circuit, San Carlos Hotel, Pensacola; “Service by Publication,” J. M. 
Flowers, Miami; “Laws Pertaining to Married Women’s Rights in Florida,” John Mur- 
rell, Miami. 


January 6, 14th Cireuit, Panama City; “The New Criminal Code,” J. C. Adkins, 
Gainesville; “Service by Publication,” J. M. Flowers, Miami. 


January 11, 15th Cireuit, George Washington Hotel, West Palm Beach; “Taxation 
As It Affects Estates and Estate Planning,” Eldridge Hart, Winter Park; “Tax Titles 
in Florida,” Albert Bernstein, Miami. 


January 12, 11th Cireuit, Miami; “Unauthorized Practice of Law,” (Speaker not yet 
selected) ; “Administrative Law,” Prof. Dean Slagle, University of Florida. 


January 18, 9th Cireuit, Dubsdread Country Club, Orlando; “The New Civil Rules 
of Federal Procedure,” Judge Louie W. Strum, Jacksonville; “Chancery Pleading and 
Practice,” Edward McCarthy, Jr., Jacksonville. 

January 19, 10th Cireuit, Criminal Courtroom and banquet at New Oaks Hotel, 
Bartow; “Taxation As It Affects Estates and Estate Planning,” A. W. Brubaker, Tampa; 
“Common Law Rules,” Prot. Henry J. Fox, Stetson University; “The Effect and Appli- 
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cation of the Decision in Erie R. R. Company v. Tompkins,” Prof. Claude H. Brown, 
Stateson University. 


January 20, 7th Cireuit, Daytona Beach Golf and Country Club, Daytona Beach; 
“Appeal and Error,” Giles J. Patterson, Jacksonville; “Trusts and Trustees,” Warren 
L. Jones, Jacksonville. 


January 26, 8th Cireuit, Gainesville; “Tax Titles in Florida,” Albert Bernstein, 
Miami; “New Developments in the Law of Evidence,” Herbert Sawyer, Miami. 


February 8, 3rd Cireuit; “Chancery Pleading and Practice,” (Speaker not yet se- 
lected) ; “New Criminal Code,” J. C. Adkins, Gainesville. 


Thirteenth Cireuit—subjects and date not yet selected. 
Fourth Cireuit—Annual convention to be held in Jacksonville, April 18-20, 1940. 


We have already held two very successful institutes, one at St. Petersburg on Oc- 
tober 21, 1939, and one at Fort Pierce on November 4, 1939. 


The circuit judges are whole-heartedly cooperating with the Florida State Bar Asso- 
ciation in the holding of these institutes, and they have all agreed not to hold court hear- 
ings on the afternoons of the institutes. The institutes begin at 3 o’cloek P. M. on the 
dates shown in the above schedule. Every attorney in the cireuit, whether or not a mem- 
ber of the bar, is invited to attend these institutes. Attorneys from other cireuits are 
also welcome. Letters will be written to the attorneys in each cireuit a few days before 
the respective institutes, so as to remind them of the institutes. 


The Committee on Legal Institutes is composed of the following members of the bar: 
J. Velma Keen, chairman, Tallahassee; Miles Draper, Tampa; Alfred A. Green, Daytona 
Beach; E. W. Landis, DeLand; W. K. Love, Lakeland; Raymer F. Maguire, Orlando; 
John M. Murrell, Miami; Will M. Preston, Miami. 


This committee deserves the congratulations of the entire bar for their splendid 
services. These institutes bring the lawyers of the various circuits together under happy 
circumstances, where a spirit of friendship, fellowship, and cooperation prevails, and 
where interesting and instructive lectures are heard. After they have delivered their lee- 
tures the speakers are subject to question by the attorneys present as to any problem 
pertaining to the subjects discussed. The subjects are selected so as to provide for a dis- 
cussion of what the law is, rather than what it should be. Thus polities are avoided. 


The Justices of the Supreme Court of Florida are manifesting great interest in the 
value of these institutes. There will be at least three of the justices present at each one 
of the institutes. It is hoped that the problems of the Supreme Court can be placed 
before the members of the bar at the banquets held at each one of the inst‘tutes. 


The first subject is discussed at 3 o’clock in the afternoon. After the address and 
questioning period, we adjourn for a period of fellowship, followed by a banquet at which 
the Justices of the Supreme Court and the Circuit Judges present are introduced and 
requested to make a few remarks, limited to not more than five minutes each. After the 
banquet the second address is delivered and the speaker is subject to questioning by the 
attorneys present. In some of the cireuits they prefer to have both addresses in the 
afternoon, followed by the banquet. In all instances the institute is over in time for the 
attorneys to return to their respective homes that evening. Thus these institutes are held 
so that the attorneys will lose only one afternoon from their offices. 


The institutes are creating more interest in the local bar associations, and in the state 
bar association and the American Bar Association. The lawyers are beginning to realize 
that unless there is full cooperation on the part of all the members the field of practice 
may be further limited by non-judicial tribunals, bureaus, and agencies. These institutes 
provide an opportunity for informal discussion of these important problems, 


: 
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CONFERENCE OF DELEGATES MEETS 


The Mid-Year meeting of the Conference of Delegates of local bar associations met 
in Gainesville at the Thomas Hotel on November 23rd, 1939, with Dan H. Redfearn, 
President, presiding. 


John Dickinson, Secretary-Treasurer, being confined in a St, Petersburg hospital, 
Ed R. Bentley, former secretary, took over the reporting for the day. 


Delegates from 18 local bars and the Florida State Bar Association consisting of 
some 70 lawyers were present. 


President Redfearn announced the purpose of the Conference of Delegates, reported 
on the work of the Florida State Bar Association during his term of office, reviewing 
the Legislative work in effecting the passage of the Criminal Procedure Bill, the revisor 
system and the submission of the 7th Judge Amendment. 


A telegram of greetings was then read from Mr. Dickinson, who regretted his en- 
forced absence on account of illness. 


J. C. Adkins of the Gainesville Bar made announcements in reference to entertain- 
ment and the program for the balance of the day. 


T. M. Shackleford, Jr., Chairman of the Committee to revise the Constitution and 
By-Laws, then took the floor and made a report for his committee. Over three hours 
were consumed in discussing the various sections and the Committee’s report finally was 
recommended to the Association as amended. 


Conven:ng after lunch, Judge Elwyn Thomas spoke on the need of adopting the 7th 
Justice Amendment. The speaker analyzed the amount of work done by the Supreme 
Court (see statistics and photograph elsewhere in this issue.) 


T. J. Ellis, Assistant Attorney General, discussed business methods for the Supreme 
Court and recommended that a committee be appointed to study methods to expedite and 
make more efficient the business of the Supreme Court. 


Mrs. Ethel Ernest Murrell, Chairman of the Committee on Married Women’s Prop- 
erty Rights, made a report for her committee (report appearing elsewhere in this issue.) 


Frank Bryant of Miami made a partial report for the committee on Unification of 
the Bar. He reviewed the work of the Cireuit Court Commissions and indicated that his 
committee felt that the Cireuit Court Commissions would be of little value unless the 
Supreme Court granted the balance of the Association’s petition to integrate the bar. 


Resolutions were then offered and adopted asking all local bar associations to organ- 
ize and actively support the 7th Judge Amendment at the election next November. 


REPORT OF COMMITTEE ON PROPERTY RIGHTS 
OF MARRIED WOMEN MADE TO CONFER- 
ENCE OF DELEGATES 


Your Committee on Property Rights of Married Women, after notice to each member, 
met in Orlando, Florida, November 5, 1939, for the purpose of discussing the subject of 
the married women’s law of Florida. Another meeting of the Committee was held in 


West Palm Beach, November 6, 1939, and still another meeting held November 20th, 1939, 
in Miami, Florida. 


Present at these meetings were: Thelma H. Waybright, of Jacksonville; Senator 
William H. Malone, of Miami; Anna Brenner Meyers, of Miami; Mary L. Esarey, of 
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West Palm Beach; and Ethel Ernest Murrell, of Miami. The Chairman held written 
proxies from: Winder H. Surrency, of Sarasota; Everett O. Malone, of Pensacola. Copies 
of these proxies are attached hereto. 


It was decided, and unanimously agreed upon, by all members of the Committee 
present, that the law of Florida is unmodern, and unadopted to the requirements of a 
modern state. Such laws were held to be unfair to all citizens, whether they are men or 
women; for women, by the present laws, are restricted in the control and management of 
their own property, unless they buy freedom of action from a Court; and men are foreed 
to deal with irresponsible persons who, nevertheless, are capable of holding office and 
entering the professions, from which they may perpetrate fraud, if they are so inclined. 


Also the Committee considers unfair the present ability of a feme covert to buy a 
license, which will free her of all marital responsibilities and give her the legal status of a 
feme sole, while her husband remains bound. 


On these and various other points, your Committee reached the decision that the 
present married women’s law of Florida defeats justice, and should be changed, rewritten, 
and codified in accordance with modern uses. Your Committee further urges that the 
laws be changed in such a manner as would enable married women to contract, sue and be 
sued, manage and control their own separate property, without the joinder of their 
husbands. 


It was also unanimously decided by the Committee that the usufruct of a married 
woman’s personal property should rest in the wife rather than ‘n the husband. In accord 
with these views, the Committee voted the following resolution: 


RESOLVED: That the delegates of the State Bar Association meeting in Gainesville, 
November 23, 1939, in order to modernize the laws of Florida, in keeping with the laws 
of the majority of states within the Union, should appoint a Committee to rewrite and 
codify the married women’s law of Florida, granting to married women in this state the 
same legal and economic status as is enjoyed by a feme sole, with one exception : 

The Committee on Property Rights of Married Women considering that by the present 
law of dower, a husband is required to obtain his wife’s signature before he may alienate 
real property, it is deemed advisable that the Committee which shall be appointed by the 
President of the State Bar Association, Honorable Daniel H. Redfearn, and delegates 
sitting in meeting in Gainesville, November 23d, shall be urged to write into the new law 
that neither a husband nor a wife may give a deed to real property without a double sig- 
nature. In all other ways this Committee recommends that the laws of Florida be changed 
so as to permit a married woman to conduct her affairs and handle her property as though 
she were a feme sole or a free dealer. 


Respectfully submitted, 


Ethel Ernest Murrell, Chairman By Proxy: 

Thelma H. Waybright Everett O. Malone 
M. L. Esarey Winder H. Surrency. 
Wm. H. Malone 

Anne Brenner Meyers 


The Chairman voted the proxies and afterwards submitted copies of this resolution 
to the three absent members of the Committee. The following comments were obtained 
fro meach : 


Mr. Everett O. Malone signed the resolution, as attached, and wrote: “The resolu- 
tion is completely in accordance with my views on the subject, and I trust it will pass 
unanimously.” 


Mr. W. H. Poe wrote: “My view is that so far as personal rights and civil rights 
are concerned, the status of married men and married women should be exactly the same 
as the personal and civil rights of s'ngle men and single women.” 


| 
¢ 
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Roster of Law Lists Approved, As to 1940 Editions, By 
The Special Committee On Law Lists of The 
American Bar Association 


Since the publication of the roster of law 
lists approved as to 1939 editions, in the 
January, 1939, number of the Journal, the 
Special Committee on Law Lists has made 
further intensive investigations which are 
reflected in the roster submitted herewith 
for the guidance of our membership at this 
time. 

American Bank Attorneys, 18 Brattle 
Street, Cambridge, Mass. 

The American Bar, Fawkes Building, 
Minneapolis, Minn. 

American Insurance Lawyers Associa- 
tion, 2910 A. I. U. Citadel, Columbus, Ohio. 

American Lawyers Annual, N. B. C. 
Building, Cleveland, Ohio. 

American Lawyers Quarterly, N. B. C. 
Building, Cleveland, Ohio. 

A. C. A. List, 92 Liberty Street, New 
York City. 

Attorneys List (U. S. F. & G.), Redwood 
and Calvert Streets, Baltimore, Md. 

The B. A. Law List, Plankinton Building, 
Milwaukee, Wis. 

Bankers Law Register, 20 Vesey Street, 
New York City. 

The Bar Register, 21 West Street, New 
York City. 

Best’s Recommended Insurance Attor- 
neys, 75 Fulton Street, New York City. 

Campbell’s List, 140 Nassau Street, New 
York City. 

Clearing House Quarterly, Fawkes Bu‘ld- 
ing, Minneapolis, Minn. 

The Columbia List, 320 Broadway, New 
York City. 

The Commercial Bar, 521 Fifth Avenue, 
New York City. 

Corporation Lawyers Directory, 141 W. 
Jackson Blvd., Chicago, Illinois. 

The C-R-C Attorney Directory, 50 Chureh 
Street, New York City. 

Forwarders List of Attorneys, 38 S. 
Dearborn Street, Chicago, Illinois. 

The Haythe Guide, 261 Broadway, New 
York City. 

Hine’s Insurance Counsel, 38 S. Dear- 
born Street, Chicago, Illinois. 


The Insurance Bar, 343 S. Dearborn 
Street, Chicago, Lilinois. 

International Lawyers Law List, R. K. O. 
Building, New York City. 

The Lawyers Directory, 18 E. 4th Street, 
Cincinnati, Ohio. 

The Lawyers’ List, 70 Fifth Avenue, New 
York City. 

Martindale-Hubbell Law Directory, 21 
West Street, New York City. 

The Mercantile Adjuster, 10 S. LaSalle 
Street, Chicago, Illinois. 

The National List, Empire State Build- 
ing, New York City. 

Rand MeNally List of Bank Recommend- 
ed Attorneys, 538 S. Clark Street, Chicago, 
Illinois. 

Russell Law List, 527 Fifth Avenue, 
New York City. 

Sullivan’s Law Directory, 33 S. Market 
Street, Chicago, Illinois. 

The United Law List, 280 Broadway, 
New York City. 

Wilber Directory of Attorneys 
Bands, 299 Broadway, New York City. 

Wright-Holmes Law List, 225 West 34th 
Street, New York City. 

Zone Law List, Louderman Building, St. 
Louis, Mo. 

Foreign Lists (U. S. A. Hections) 

Canada Bonded Attorneys, 57 Bloor 
Street, Toronto, Canada. 

Canada Legal Directory, 57 Bloor Street, 
Toronto, Canada. 

Canadian Law List, 24 Adelaide Street 
E., Toronto, Canada. 

Empire Law List, 4 Bell Yard, Temple 
Bar, London, W. C. 2, England. 

International Law List, 104 High Hol- 
born, London, W. C. 1, England. 

Kime’s International Law Directory, 75 
Fairfax Road, N. W. 6, London, England. 

The Law List, 119 Chancery Lane, Lon- 
don, England. 

The Seottish Law Directory, 12 Bank 
Street, Edinburgh, Scotland. 

The Scottish Law List, 27 Thistle St., 
Edinburgh, Scotland. 


and 
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SUPREME COURT STATISTICS 


Cases before Florida Supreme Court Nov. 1, 1938 to Nov. 1, 1939 


The following statistics, given by Justice Elwyn Thomas at the Conference of Dele- 
gates, were revealed by an actual survey conducted November 18, 1939: 
Period from 11-1-38 to 11-1-39 
Number pages transcript: 113,448; Number pages briefs: 60,452; Number pages 
| miscellaneous (motions, ete.): 10,510; Number briefs: 2,453; Total number of pages 
| transcripts, briefs, miscellaneous, motions, ete.: 184,410. 
| 


| Number Cases Filed: 682 
Number Cases Decided : 1037 
Number Opinions Written: 980 
Number Oral Arguments: 558 
Number Days on which Oral Arguments had: 155 
Number Petitions for Rehearing Denied: 340 
Number Petitions for Rehearing Granted : 13 


Based on the above figures, which are all accurate, the following is an estimate of 
the amount of work required of members of the Supreme Court, assuming that each of 
them does precisely the same amount of work: 


Deduct : 
52 
Oral Arguments --------- 38 
2 Conferences (weekly) 26 
145 220 


184,410 pages at 50 per hour without time for writing ~----- 3688 hours 
Basis cases decided (1037) ; In 220 days 41% eases daily; Write 34; Examine 3% ; 
or, Write 3 and Examine 15 every 4 days (24 hours). 


~ 
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CHANGES IN LAW FIRMS 


J. T. McCollum and P. B. Howell of 
Bushnell have announced the dissolution of 
their partnership formerly under the firm 
name of McCollum & Howell. 


Mr. McCollum will continue the general 
practice of law in the Sumter Abstract 
Building, his son Maleom S. MeCollum 
being associated with him. 

Mr. Howell will continue the general 
practice of law with offices in the same 
building. 


The firm of MeKay, Macfarlane, Jack- 
son & Ramsey, because of the death last 
vear of Maynard Ramsey, has announced 
that the name of Chester H. Ferguson, a 
junior member of the firm, has been sub- 
stituted for that of Mr, Ramsey and the 
firm name is now MeKay, Macfarlane, 
Jackson & Ferguson. 


Lanas Troxler, Ocala, has announced the 
opening of law offices in the Marion Build- 
ing, having resigned his position with the 
Commercial Bank & Trust Company. 

Ralph Odum, a June graduate of Stetson 
University, is now associated with the firm 
of Marehant & Love, Lakeland. 


Clyde G. Trammell has announced that 
he is moving his law offices from Tampa 
to Bronson and is taking over the offices 
of Judge J. R. Willis, lately deceased. 


Joanna Vermilye has announced the re- 
moval of her law offices from West Palm 
Beach to 162 Harvard Avenue, Lake Worth. 


Emory S. Akerman and Alexander Aker- 
man, Jr., announce the formation of a 
partnership for the general practice of 
law under the firm name of Akerman & 
Akerman, with offices in the Hyer-Davis 
Building, Orlando. 


Announcement of the dissolution of Cas- 
sels & Trinkle law firm of Plant City, has 
been made. 


John R. Trinkle will be associated with 
James A. Henderson with offices in the 
Hillsboro State Bank Building, Plant City. 


Edgar John Phillips and Harry L. 
Thompson of the law firm of Phillips & 
Thompson, have announced the affiliation 
of J. Tweed MeMullen, the new firm to be 
known as Phillips, Thompson & MeMullen, 
with offices in Clearwater. 


Curtis Basch announces the opening of 
an office for the general practice of law 
at 223 Orange Avenue, Daytona Beach. 


John I. Viney, formerly Judge of the 
Sixth Judicial Cireuit, has announced the 
opening of an office for the general prac- 
tice of law in the First Federal Building, 
St. Petersburg. 


LIFE’S RECORDS CLOSED 
CLAUDE D. CLARKE 
Claude D. Clarke, 66-year-old retired 
lawyer, died on November 26, at DeLand. 
Mr. Clarke, who was born in Lylerveth, 
Conn., in 1873, eame to DeLand twelve 
years ago. 


JAMES MARSH 

James Marsh, 77, a retired Jacksonville 
attorney, died at his home on October 28th. 

Mr. Marsh was born in Fayetteville, N. 
C., and was clerk of the Cireuit Court there 
for a number of years. He moved to Jack- 
sonville about a decade ago from El Dorado, 
where he practiced his profession. 


UNITED STATES SUPREME COURT 
EXHIBIT AT TAMPA FAIR 

On the oceasion of the celebration of the 
150th anniversary of the formation of the 
United States Supreme Court, Senator 
Claude Pepper, a member of this Associa- 
tion, is sponsoring an exhibit at the Tampa 
Fair beginning on January 10, pertaining 
to the Court. 


This exhibit will consist of rare old steel 
engravings, etchings and photographs of 
all the members of the Supreme Court. It 
is from the private collection of Herman 
H. Diers of Washington, who is loaning 
the materials for free display. 


FLORIDA LAW JOURNAL 383 


BOOK REVIEWS 


For Lawyers Only 


The Legal Chatter Publications have just 
brought from the press a delightful little 
book entitled “For Lawyers Only.” 


It is somewhat similar to “Off The 
Record,” published by the same company 
last year. It contains unusual courtroom 
tales, legal humor and wisdom, which have 
been lifted from the pages of the back 
issues of Legal Chatter. 

It is invaluable to public speakers, par- 
ticularly lawyers and judges, and furnishes 
an evening of delightful reading. 


Published by Legal Chatter Publications 
at 50e per copy. 


Law And The Profits 


“Law And The Profits” is a charming 
book from the pen of Charles Francis Coe, 
Florida lawyer, distinguished author and 
student of criminology, just come from the 
press. 

In the short preface Mr. Coe says of this 
book: “My book I propose to present as a 
ray of hope to beginners in the law and 
as an indication to some of the oldsters in 
the fraternity that a law firm is much like 
a battleship. It must always stand as an 
emissary of peace, always be ready in- 
stantly to fight, and keep uppermost in its 
realization the knowledge that even dread- 
naughts are fair game for barnacles.” 


It is a book in which are embodied all 
those important tenets and principles of a 
suecessful law practitioner, namely: friend- 
liness and cordiality between the lawyer and 
those concerned in a case, coupled with the 
ready resourcefulness to meet any exigency. 


The author takes you into the counsel 
room where the client is being interviewed 
and gradually progresses through the pro- 
cedure of building confidence and working 
out luman equations. He takes you into 
the court room with his client, allows you 
to sit with him as he interviews witnesses, 
selects the jury, tries the case and argues 
it before the jury. 


You will enjoy the spice and humor 
which the author has injected into the 
printed page. It is an interesting work for 


any lawyer, written in a friendly informal 
style which makes it delightful reading for 
anyone. 


This 240 page book is_ beautifully 
bound in blue and gold cloth. The dedica- 
tion is unique if not significant: “To my 
son, Alan Chester Coe, who must live in a 
world which lawyers will mould.” 


Published by The Harrison Company. 
Price $3.00. 
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SURVEYING CONDITIONS REGARDING THE 
PRACTICE OF LAW 


The Illinois State Bar Association has 
just completed a survey of conditions of the 
practice of law in Illinois in all counties 
except Cook. The information has been 
tabulated according to counties and a gen- 
eral summary made for the entire state is 
published in pamphlet form. The informa- 
tion is not only enlightening, but ought to 
be of great value to young lawyers seeking 
a location. 


The survey sought information concern- 
ing the chareater of the population of each 
county, its nationality, religious back- 
ground, and political affiliation. Business 
and employment conditions were reflected 
in questions relating to types of business 
important in the county concerned. 

Conditions of law practice were dealt 
with in questions relating to important 
questions of fields of practice, the division 
of court work, law library facilities relating 
to the bar generally, activity of lawyers in 
public affairs, degree of competition of 
laymen for legal business, and opinions as 
to the desirability of the county from the 
standpoint of the present and future of the 
young lawyer. 

More directly concerned with the eco- 
nomie condition of the bar were questions 
as to lawyers’ monthly expenses, profes- 
sional fees charged, and gross annual in- 
come. The committee developed tables 
showing population density, ratio of law- 
yers to population, and the average age 
of lawyers. 

Taking the state as a whole, except Cook 
County, the average population for one 
lawyer ranger from 1:1798 to 1:1236. 

The average age of lawyers was found 
to be 50.81 years. The average life span 
of the members of this association was 
found to be 65.51 years with an average 
length of practice of 37.1 years. It is also 
to be noted that since 1935 the number of 
deaths per year among members of the 
association had steadily declined, falling 
from 86 to 43 in the span of three years. 

The results of the survey indicated the 
following average monthly expenses of 
lawyers in the counties surveyed. 


Office rent, $16.99 minimum, $39.19 


maximum; stenographer, $53.74; other ex- 


pense, $25.09. The survey indicated the 
following average division of court work: | 
criminal, 9.32 per cent; civil, 21.88 per 
cent; chancery, 30.50 per cent; probate, 
38.30 per cent. 


Effect of Uniformity of Fees 
The effect of uniformity use of the IIli- 
nois State Bar Association minimum fee 
schedule was apparent in the results. In 


counties where uniform fees were in effect, 
the average income was as follows: 


Five years practice or less__--$1,733. 
Five to ten years practice___-- $3,027. 
Ten to twenty years practice__$4,644. 
Over twenty years practice____$6,105. 


Counties having no uniformity for the 
same classification averaged $1,348 ; $2,379 ; 
$3,733; and $5,592, respectively. 


Likewise it was found in analyzing the 
fees for various services that the lawyers 
in counties having uniform fee schedule 
received roughly 15 per cent more than 
those with no uniformity. 


Average Fees Charged 


Type of service All-state 

rendered : average 
Consultation at office______----- $ 2.73 
Court appearance -_-_---------- 25.07 
Divorce (no contest) 42.82 
Drafting documents 4.08 
Foreclosure (no contest) ~------- 92.32 
Por boar (of 4.92 


Probate of estate (no contest)_--_ 64.61 
Title examination 11.42 
Contingent fee (settlement) ~_---_- 24.36% 
Contingent fee (Trial) _.-_---__- 33.17% 


Some have suggested that the Florida 
State Bar Association should undertake a 
similar survey of conditions in this state. 


OLD LAW JOURNALS WANTED 


Can any of our subscribers send us the 
July, 1939, issue of the Florida Law 
Journal? 


Our files have become broken and several 
law libraries are clamoring for them.— 


Editor. 
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ORANGE COUNTY BAR 


The Orange County Bar Association met 
on November 2nd at the Dubsdread Coun- 
try Club in Orlando with Chief Justice 
Glenn Terrell as the principal speaker who 
used as his subject, “Administration of 
Justice.” 

Other judges present were Justices Elwyn 
Thomas and R. H, Chapman of the Flor- 
ida Supreme Court, Federal Judge Alex- 
ander Akerman, Cireuit Judges Millard B. 
Smith and Frank A. Smith, and County 
Judge Victor Hutchins. 

Officers for the new year were elected 
as follows: Clark W. Jennings, President ; 
G. B. Fishback, Vice-President; Donald 
Walker, Secretary and Treasurer. 

Charles Andrews, Wilson Sanders and 
Hugh Akerman were elected to the Execu- 
tive Committee. 

A, J. Lussier, William Akerman and J. 
R. Wells were appointed as a committee to 
investigate spurious clouds or titles of 
Orange County property. 


DADE COUNTY BAR 


On November 27th the members of the 
Dade County Bar Association and their 
ladies had a pompano dinner in the eve- 
ning, followed by a sail on the new Seven 
Seas motor ship. 

VOLUSIA COUNTY BAR 

The Volusia County Bar Association met 
on October 31st with George P. Garrett of 
Orlando as the principal speaker. 

Mr. Garrett discussed methods of appeal 
and writs of error. 


CLEARWATER 

Alfred P. Marshall was elected president 
of the Clearwater Bar Association at is 
meeting early in Devember. 

Other officers elected were Lawrence 
Douglas of Dunedin, first vice president; 
Ray Ulmer, second vice president; and 
George Smith, secretary-treasurer. 

E. B. Ellis of St. Petersburg was the 


principal speaker, devoting his address to 
the Probate Law. 


ST. PETERSBURG 

C. Frank Harrison was elected president 
of the St. Petersburg Bar Association at 
its December meeting. © 

Other officers elected were Robert S. 
Bayard, vice president; George Saltsman, 
secretary ; Gene Corfar, treasurer; and Erle 
B. Askew, U. C. Barrett, Ed Ellis and L. 
P. Hardee to the Executive Committee, 

Assistant Attorney General Lewis H. 
Tribble, in charge of revising the Florida 
Statutes, was the guest speaker. 


12TH CIRCUIT 

Dewey A. Dye of Bradenton was elected 
president of the 12th Judicial Cireuit at 
the organization meeting in Fort Myers 
on December 2. 

A vice president was elected from each 
of the counties in the circuit. 

About 50 attorneys were in attendance 
at the meeting which was held in conjune- 
tion with a legal institute. 


TAMPA-HILLSBOROUGH 
COUNTY BAR 

The Tampa-Hillsborough County Bar 
Association met on November 10th and 
nominated 18 of its members for offices 
for the ensuing year. Under their election 
system, 9 out of the 18 will be voted for. 
The high man will be president and the 
next highest vice president. Others will be 
directors and the directors will appoint a 
secretary and a treasurer. 

Those nominated are as follows: John M. 
Allison, William C. Brooker, Luther W. 
Cobbey, Miles H. Draper, Thomas A. Dyer, 
Cody Fowler, William H. Frecker, Paul 
Game, L. A. Grayson, Baya M. Harrison, 
Jr., John R. Himes, Ralph A. Marsicano, 
Hugh C. McMullen, Frank T. Phillips, G. 
L. Reeves, Charles H. Rose, J. W. B. Shaw 
and Raymond Sheldon. 


Continued on page 389 
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Junior Bor Section 


OFFICERS AND EXECUTIVE COUNCILMEN: 


W. P. SIMMONS, JR., President Cc. C. HOWELL, JR., Secretary-Treasurer 
H. 0. ENWALL RICHARD J. GARDNER J. LANCE LAZONBY 
NEIL C. McMULLEN BEN C. WILLIS 


HAROLD B. WAHL 


EXECUTIVE COUNCIL OF JUNIOR BAR MERTS 
STATUTE REVISION WORK TO CONTINUE 


A brief meeting of the Executive Council of the Junior Bar Section was held in 
Gainesville, Nov. 24th, after the adjournment that day of the Legal Institute. President 
Simmons outlined the activities of the committees since the last meeting of the Council 
held in Tampa on July 23rd. 


No formal reports of committees were receiyed. The chairman of the Membership 
Committee, S. T. Dell, Jr., of Gainesville, reported that his committee was preparing 
plans for the annual membership drive in the Spring and that details would be announced 
at the next Council meeting. The District Chairmen in the various judicial circuits will 
be called upon to assist this committee in the drive. 


It was decided to continue as a major activity of the Section the work of the Law 
Book Committee on the Statute Revision Project. The revision work has already begun 
under the supervision of Assistant Attorney General Lewis H. Tribble, former Dean of 
the University of Stetson Law School, and three of his assistants, pursuant to the act of 
the 1939 Legislature sponsored by the Junior Section. ‘The Law Book Committee was 
instructed to keep in close touch with Dean Tribble and his staff and to assist in the work 
whenever possible as the representatives of the organized bar. Plans will be made later 
to insure the enactment of the Revision and its continuation under a permanent set-up 
after the next legislative session. 


It was tentatively decided to hold the next meeting of the Council and Committee 
Members in Miami on or about Jan. 1st. 


Members of the Council present at the meeting were: Bill Simmons of Tallahassee, 
Harold B. Wahl of Jacksonville, Hayford O. Enwall of Miami, Richard J. Gardner of 
Quincey, Neil O. MeMullen of Tampa. Others present were: S. T. Dell, Jr., of Gaines- 
ville, Chairman of the Membership Committee; John Prunty of Miami, member of the 
Public Relations Committee; Bill Herin of Miami and James F. Wishart, Jr., of Tampa, 
members of the Unauthorized Practice Committee; and Charles Bennett of Jacksonville, 
District Chairman. 
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Contributed by the students of the law schools of the University of 
Florida, John B. Stetson University, and the University of Miami. 


FACULTY ADVISORS 
James R. Wilson, Stetson 
James W. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of the John B. Stetson University Law School 


DOWER-OPERATION OF STEPMOTHER CLAUSE 
SUPPLEMENTARY COMMENT 


Since the publication of the writer’s comment concerning In re Ratliff’s Estate, 188 So. 
128 (Fla. 1939) in the November issue of the Florida Law Journal, Hon. John D. Shepard of 
Cocoa, who was counsel for the successful appellant in the case, has expressed the belief that 
the prior comment is unreliable because it proceeds upon a false premise. According to Mr. 
Shepard, the theory which the writer overlooked and the one on which the case was argued 
and decided, was that the decedent did, in legal contemplation, die intestate as to the widow 
because of Probate Act § 11. This has caused the writer to reconsider the matter, but he 
cannot escape the conclusion that there is nothing in the opinion to indicate the adoption of 
this theory and even if it were adopted it wouldn’t sustain the decision as made. If section 11 
applied to cause an intestacy the right to one-half would have to be based on section 24, the 
only section under which the widow could properly have been given more than one-third, and 
which could apply on in case of intestacy. Under this the one-half would have to be subject 
to debts, inheritance taxes, and expenses of administration. The opinion clearly indicates that 
the main question presented and decided (apparently irrespective of whether there was a 
testacy or intestacy) was whether the appellant was entitled to one-half the estate as dower 
under section 35. The court accorded the widow a right to one-half under section 35 free from 
the items mentioned above. For reasons stated in the original comment this was thought by 
the writer to be erroneous whether the decedent died testate or intestate. The opening state- 
ment of the comment that the decision would have been correct had the decedent died intestate 
is now seen to be too broad. It would be more accurate to say that the court could have cor- 
rectly allowed the widow one-half under section 24 had the decedent died intestate and had that 
section not been rendered inapplicable by the widow’s election to take under section 35. (As 
the widow elected to take dower under section 35 it is difficult to see how she could properly 
have been given anything under section 24.) Furthermore, the opinion does not make it clear 
that the court considered the case one of intestacy under section 11, so that section 24 could 
have been applied had no election to take under section 35 been made. Section 11 provides in 
substance that if the testator has married the surviving spouse after the making of the will 
the survivor shall receive the same share as would have been received in case of intestacy, 
“unless provision is made for such spouse by marriage contract, or unless such spouse is pro- 
vided for in the will, or unless the will discloses an intention not to make such provision.” The 
court at no point cites or discusses section 11, and there is nothing in its statements or reason- 
ing which excludes the possibility that section 11 might have been rendered inapplicable be- 
cause of some provision for the appellant in a marriage contract or because the will disclosed 
an intention not to make any provision for the appellant. The statement by the court on page 
130 of the opinion that Ratliff married the appellant after the will was made, and that it was 
conceded to be good “subject to the rights of the widow in the assets of the estate,” is more 
consistent with the idea that the effectiveness of the will was subject to the rights of the 
widow under section 35 which the court openly discussed and passed upon. 
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PET BILLS 


If each member of the Legislature takes an oath reading in part 


“T do solemnly swear that I will support, protect and defend the 
Constitution and Government of the United States and of the State of 
Florida, * * * and that I will well and faithfully perform the duties 
of State Senator (Member of House of Representatives) on which I am 
now about to enter. SO HELP ME GOD,” 


AND THE STATE CONSTITUTION PROVIDES: 


“See. 20, Art. III. The Legislature shall not pass special or local laws in any of 
the following enumerated cases: that is to say regulating the jurisdiction and duties of 
any class of officers; * * * for assessment and collection of taxes for State and County 
purposes; for opening and conducting elections for State and County officers, and for 


designating the place of voting; * * * regulating the fees of officers of the State and 
County; * * * 


AND THE SUPREME COURT HAS HELD ACTS 
OF THE LEGISLATURE PASSED CONTRARY 
TO SUCH CONSTITUTIONAL PROVISION ARE 
VOID, AS WILL BE EVIDENCED BY REFER- 
ENCE TO THE FOLLOWING DECISIONS, 


State v. Watkins, 102 So. 347, 88 Fla. 392 (Clerk’s fees) ; State ex rel. Crim v. Juvenal, 
163 So. 569, 119 Fla. 86, 121 Fla. 69 (Abolishing certain office in counties of 19000 to 
22000 population) ; State ex rel Levine v. Bailey, 168 So. 12, 124 Fla. 241 (re nominations 
of County Commissioners in counties of 18500 to 18800 population) ; Latham v. Hawkins, 
163 So. 709, 121 Fla. 323 (compensation of officers in counties of 35000 to 45000 popu- 
lation); State ex rel Juvenal v. Neville, 167 So. 650, 123 Fla. 745, (compensation of 
county commissioners in counties of 19000 to 20000 population) ; State ex rel. Pierce v. 
Gustafson, 174 So. 12, 127 Fla. 741 (compensation of tax assessors in counties of 8500 
to 9250 population) ; and numerous other cases decided by the Supreme Court up to and 
including the month of May, 1939, in which population standard acts were held void, 


THEN WHY SHOULD MEMBERS OF THE 
LEGISLATURE PASS AND THE GOVERNOR 
SIGN THE FOLLOWING ACTS OF THE 1939 


SESSION: 

Act—Chapter : Population Relating To: County Effected : 
19019 60000—70000 Pay of Auditor____----.---------------- Pinellas 
19021 
19023 Millage—county welfare ae 
19024 9780—10000 Salary—supervisor registration Hamilton 
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19032 4000 4050 County Commrs. Elec. ~_--------------- Charlotte 
19033 22200 23050 Sal. County Judge____-- Seminole and Broward(?) 
19034 23750 26750 Pay County Comms, ----------------------- Leon 
19147 14500 14500 Money from Race 
19037 22000 22300 Fees Cireuit Court__.------------------ Seminole 
19038 22000 22300 Election officials ...................... 
19080 22000 22300 Terms County 
19081 22000 22300 Terms Circuit 
19038 10500 11000 Search and Seizure; Liquor legislation__-~Highlands 


(The above is a sample but laws of a similar nature were passed effecting Calhoun, Mar- 
tin, Union, Gulf, Madison, Palm Beach, Lee, Brevard, Jefferson, Indian River, Okee- 
chobee, Clay, Duval and Okaloosa and other counties) 


State and County officials are not authorized to question the Constitutionality of 
any of the population standard unconstitutional Acts of the Legislature. It remains 
then for the ordinary tax-payer, or perhaps “The Forgotten Man,” to test these laws in 
court. —BART RILEY. 


LOCAL BAR ASSOCIATIONS 


BROWARD COUNTY BAR 


The Broward County Bar Association 
met at the Hollywood Beach Hotel on No- 
vember 16th and elected W. J. Robinson 
president, succeeding John W. Whelan. 
E. A. Heimburger was elected vice presi- 
dent and Fleming Bowmer was named see- 
retary and treasurer. 


ST. LUCIE COUNTY 


John H. Stembler of Miami was the guest 
speaker before the St. Lucie County Bar 
Association on December 2, discussing “‘Le- 
gal Edueation After Law School.” 

Walker Liddon, presdent of the Asso- 
ciation, presided. 


SECRETARY DICKINSON ILL 


John W. Dickinson, Secretary-Treasurer of the Florida State Bar Association, has 


been seriously ill for the past four weeks. 


Mr. Dickinson was confined to the hospital with streptococcus and septicemia for 


three weeks, but is now convalescing at his home. 


recovery is now expected. 


He is still quite weak, but his early 


Miami, Fla. 


reproduction 


TURNER PUBLISHING CO., Inc. 


ANNOUNCES A New Florida Book — FLORIDA AUTOMOBILE ACCIDENT LIABILITY 

Including automobile accident cases from the beginning of the automobile era to the 

present; this book will be ready shortly after January 1, 1940.—It is the third volume of 
ARROW SERIES LAW BRIEFS 

Bound loose-leaf, ring-binders, simulated leather, flexible cover, typewriter impression 


Newark, N. J. 


$2.65 each. 
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14 Years’ Service 
TO ATTORNEYS AND BUSINESS EXECUTIVES 


CONFIDENTIAL INVESTIGATIONS 
LOCATING PERSONS 
(More than 5,000 in Ten Years 
SEARCHING PUBLIC RECORDS 
ASSIST CLEARING REAL ESTATE TITLES 
(Securing Quit Claim Deeds, Assignments of Mortgages Judgments, etc.) 
SECURING FACTS FOR EVIDENCE 
Any Legitimate Service or Negotiations Requiring Salesmanship or Diplomacy 
NO SHADOWING OR CRIMINAL WORK 
We Conduct a Professional and Business Service -- Not a Detective Agency 
Our Fees Reasonable and Based on Results 


PRIVATE TELEPHONE 26221 


SCHUYLER C. HODGE 


Bankers and Lawyers Service 
127 N. E. FIRST AVENUE, MIAMI, FLORIDA 


(Still serving the same clients we have served for the past ten years and more.) 
CORRESPONDENTS IN ALL LEADING CITIES 


ROBERT 
FULTON 


When you visit Dixie, you must see Atlanta, center of the “Gone 
With The Wind” country. When you visit Atlanta, a natural choice 
is the Robert Fulton, convenient, comfortable, economical, but 
above all clean. 


300 Rooms from $2 


H. GRADY CALLAWAY, Mer. ATL ANT A G A 
JOHN H. CANDLER, Mgr. Dir. 
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exorce THE JUDICIAL GAVEL FALLS 


THE JUDGE’S TASK... 


“The ultimate object of all laws and of all jurisprudence is to do justice between 
parties; and the judge, who, by patient research and persevering investigation, 
can unravel a complicated case, seek out its governing principles with their just 
exceptions and qualifications and without violating the rules or weakening the 
authority of positive law, can apply those principles in a manner consistent with 
the plain dictates of natural justice, may be considered as having accomplished 
the most important purpose of his office.” 


CHIEF JUSTICE SHAW OF MASSACHUSETTS 


THE LAWYER’S TASK... 
How closely the lawyer's task follows that of the judge! 


1 Seeking out of governing principles. 
2 Determining just exceptions and qualifications. 
3 Application to particular situations. 


THE EDITOR’S TASK... 


The editors of American Jurisprudence in stating the rules of positive law 
by patient research and persevering investigation unravel complicated cases and 
seek out governing principles with their just exceptions and qualifications illus- 
trating the subjects with applications. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
ROCHESTER, N. Y. 


BANCROFT-WHITNEY CO. SAN FRANCISCO, CALIF. 
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Ne matter what part ef Florida you’re planning 
te visit ... mo matter how much or how little 
you’re planning to spend... “COLLIER” is the 
ene name to remember!—Collier chain of hotels. 


Year Round Hotels 


TAMPA TERRACE 
and FLORIDAN 
Tampa 
LAKELAND 
TERRACE 
Lakeland 
DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 


Open Dec. Ist---Apr. 10th 
ROYAL WORTH 
W. Palm Beach 


MANATEE RIVER 
Bradenton 
SARASOTA 
TERRACE 
Sarasota 
CHARLOTTE 
HARBOR 
Punta Gorda 
GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 
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N BRADENTON 
Manas 


LAKELAND 
Lakdand 


P Gerace 


SARASOTA 
Mitel Sarasota Gerace 


PUNTA GORDA 
Marlys 


BOCA GRANDE 
Inn 


USEPPA W. PALM BEACH 


For sportsmen, for motorists, for leisure-seekers, for 
season residents or two-week vacationists . . . Collier 
hotels provide a warm and friendly Florida welcome! 


Apply to TRAVEL AGENT or address individual hotel managers ee 


COLLIER FLORIDA COAST HOTELS 


HOTEL TAMPA TERRACB 


TAMPA, FLA, 


745 FIFTH AVENUE 
NEW YORK, N. Y. 
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Save Time 


In briefing and in giving opinions by 
using the unexcelled annotations — 
“super-briefs" — in 


American 
Law Reports 


The growing popularity of A.L.R. indicates 
that perhaps never before has there been 
so great a need for this briefing service. 


Bench and Bar agree that "when you find 
your point annotated in A.L.R. your search 


is ended — no further need for looking up 
cases’. 


For speed and ease in collecting all the 
authorities in point, no service has ever 
been devised which equals the A. L. R. an- 
notations. They stand alone in this field. 


For full information, price, and liberal terms to 


BANCROFT-WHITNEY CO,, SAN FRANCISCO, CALIF, 
LAWYERS CO-OPERATIVE PUBLISHING CO., ROCHESTER, N. Y. 
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The Importance Of 
Hidden Values 


How can a lawyer determine with reasonable accu- 
racy, the ‘‘value’’ of any case or statute in which 
he’s interested? 


The answer is to be found in data obtained from 
the following sources: the history of the case on 
appeal; the interpretation placed upon the case by 
later cases; the legislative history of the statute; and 
the interpretation the courts give the statute. 


By means of modern scientific methods, Shepard’s 
Citations brings these hidden values to light .... 
presenting graphically as well as analytically, in- 
formation which must be known to every lawyer 
who intends to rely on a particular case or statute. 


Because of the guidance it provides, the Shepard 
service is utilized day in and day out by thousands 
of lawyers and judges in every city and town in the 
United States. 


Shepard’s Citations is fully described in a 33 page 
booklet which will be mailed without charge to 
any lawyer—or law student—upon request. 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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Hotels 


JACKSONVILLE * FLORIDA 


NEW HOTEL 


THE PRIDE OF JACKSONVILLE Jacksonville 
and 
West Palm Beach 


STAY AT 


-FLORIDA’S 
CONNECTED wire FINEST HOTELS 


ROBERT KEOEPPEL HOTELS 


JACKSONVILLE * FLORIDA 
HOTEL 


ALSO 


WONDER HOTEL 
ef THE SOUTH 


HOTEL GEORGE 
WASHINGTON 


WEST PALM BEACH 


HOTEL 
FLAGLER 


CONVENIENCE. 


GARAGE ei CONNECTED 
WITH LOBBY. 


ROBERT HOTELS. 


JACKSONVILLE 
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Charles Francis Coe— 


(Member of the Palm Beach Bar) 


Author of Me—Gangster — G-Man — 
The River Pirate — Hooch — and 
other books that have exposed the 
gang life of America — — — — 


Gives timely reflections of absorbing 
interest in his NEW book - - - 


LAW and the PROFITS 


... another delightful book from the pen 
of Charles Francis Coe — able lawyer — 
distinguished author—eminent student of 
penology and crime, whose penetrating 
researches and informative writings have 
not only gained for him outstanding recog- 
nition as an authority in these fields, but 
also brought him the sincere thanks and 
appreciation of the American public. 


This engaging volume will greet you with a smile, hold your 
attention throughout, and then leave you conscious of the 
fact that in LAW and the PROFITS, Mr. Coe has made a 
fine contribution to the fraternity. 


An Ideal Gift 


If you are a lawyer, give this book 
to your client. 


If you are a client, give it to your 
lawyer. 


Handsomely Bound in Blue Cloth — 
Gold Stamped — $3.00, prepaid 
Order your copy today! 


The Harrison Company - 151 Spring St., N. W. - Atlanta, Ga. 
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